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February 02, 2021
Elaine C. Baxter—Trahair
Chief Administrative Officer
The Regional Municipality of Durham
605 Rossland Road East, PO Box 623

Whitby, Ontario
L1 N 6A3
Dear Elaine:
Re: Beaverton Supportive Housing Project

Thank you for your letter dated January 11, 2021. Although we have since had some additional
discussions concerning this matter, there are several statements in your letter which require

clarification and some which require a response. As well, Council has seen the news release the
Region of Durham (the “Region”) issued on January 28, 2021 and has asked me to comment on
that as well.

It is important to clarify that prior to each of the steps the Township has taken in response to the_
' Region’s proposed development, Township of‘Broc’k-(the “Township”) Council has sought and '
received the advice of its counsel, Loopstra Nixon LLP- All of these steps taken by Brook Council
were made in good faith and in the public interest. They were not, as has been suggested by the

Region, illegal, passed in bad faith or contrary to public policy. The purpose and effect of the Bylaw is to prohibit the establishment of Supportive Housing and Modular Construction developments

until the Township has the time to review whether the Zoning By-law adequately regulates the
appropriate location, use, development standards, total number, and separation distances of such

developments. The prohibition in the By-law applies to the establishment of any new Supportive
Housing and Modular Construction development within the entirety of the Township of Brock and
does not target or single out any one group of persons. As a result, the Township of Brock does
not intend to repeal Interim Control By-law 2994-2020 (the “By-law”).
As well, the Region's decision to challenge the validity of the By-law through an unprecedented
request for a Ministerial Zoning Order (the “MZO”) is disappointing as it forced the Township to
write to the Minister to oppose the Region’s request on the basis that MZOs should not be issued
without the consent of the local municipality in which the land is located.

By way of background, on November 23, 2020, Township Council enacted the By—law to prohibit
the establishment of Supportive Housing and Modular Construction for a period of twelve months.
While the By-law is in effect, the Township will conduct a land-use study to develop best planning
practices for supportive housing facilities, “tiny homes," and modular and manufactured
construction techniques that will assist the Township to develop a new scoped housing strategy
along with related Ofﬁcial Plan policies and Zoning By-law amendments.

If this information is required in an accessible format,
please contact the Township at 705-432-2355.
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While there is no doubt that the Beaverton Supportive Housing Development (the “Project")
triggered the need for the Township to enact the By-law, there is nothing about the By-law which
is illegal, in bad faith, or which is contrary to public policy. The Township decided that it required
additional time to determine whether the unprecedented scale of this Project (and others that may
be forthcoming from other proponents) would be appropriate in the small, rural community of
Beaverton. When the Region could not explain adequately how the Project would be appropriately
planned to reduce potential land-use conﬂicts, and instead took the position that the Project
complied with the provisions of the Zoning By-law without further explanation, the Township was
forced to enact the By-law to protect the public's interest in a well-planned community.
The Township has the legal authority under the Planning Act to temporarily prohibit the use of land,
buildings, or structures within the municipality for the purposes which are set out in the By-law. In
particular, the Township‘s review of the Project indicated that the Township required a period of
time to review whether the provisions of Zoning By-law 287-78-PL (the “Zoning By-law”) adequately
regulates the location, use, development standards, total number, and separation distances for
Modular Construction and Supportive Housing developments.

As the Region is aware, the Township received a petition from thousands of Beaverton residents
who were concerned that the Project was an overdevelopment of the site that conflicted with the

character of the neighborhood. Upon further review of the Project, and after receiving a legal
opinion from our legal counsel, the Township identified that the Region’s proposal would indeed
contravene the provisions of the Zoning By-law.

The Township enacted the By-law based on its good faith interpretation of its own Zoning By-law,
specifically that the CF Zone does not permit a Supportive Housing development which is
constructed out of modular components. This reasonable conclusion follows from the fact that the
Zoning By-law was enacted long before the emergence of such a novel housing option. While the

Township has communicated its position to the Region that the Zoning By-law does not permit the
establishment of the Project, the Region has not provided a satisfactory explanation of how the
Project complies with the provisions of the Zoning By-law. In the absence of such an explanation,

the Township was required — as it did — to enact the By-law to provide it with the necessary time to
conduct a planning study and develop a series of best planning practices to determine whether the
Project satisfies the principles of good land-use planning.
it therefore follows that the Township cannot repeal the By-law in exchange for the concessions

outlined in the Region’s December 15, 2020, December 16, 2020, and January 11, 2021 letters
and its January 28th news release. Those concessions, including a minor reduction of dwelling
units, unfortunately do not bring the Project into compliance with the provisions of the Zoning Bylaw, and do not materially lessen the potential land-use conflicts that the Project may create in the

community of Beaverton. As you are aware, a Chief Building Official does not have the discretion
under the Building Code Act, 1992 to issue a building permit for a building which will contravene
the provisions of the Zoning By-law.

If this information is required in an accessible format,
please contact the Township at 705-432-2355.
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With respect to the issue of site plan, our counsel has advised us that we should take in and process
your site plan application, but with the warning, in advance, that because the proposal does not
comply with the zoning bylaw, it cannot be approved. Accordingly, the processing of the application
would not be a good use of resources. However, if the Region insists, we will take it in and process

it.
Regarding the news release that the Region issued on January 28, 2021, it was disappointing to
read the statement that the Township of Brock neither responded to nor did it provide any feedback
on the Region’s offers. As you know, our two organizations have spent considerable time
discussing options and providing feedback on the project in recent weeks. However, l acknowledge
and appreciate your letter sent to me today clarifying the statement in your release and confirming
these conversations.

Finally, the Township is grateful that the Region, as an upper-tier municipality, provides numerous
essential and necessary services which the Township is unable to provide due to its status as a
lower-tier municipal government. We also sincerely appreciate all of the other support and advice

provided by your staff to our staff on a daily basis. Notwithstanding this unrelated legal dispute,
we hope that these services and support continue and that our excellent and collaborative working
relationship grows and strengthens.
,

Yours truly,

A
Dean A. Hustwick
Chief Administrative Officer
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